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GENERAL OVERVIEW:
A Guardianship and/or Conservatorship:
• Established through a legal action, or proceeding..
• Court makes a finding of incapacity for the Protected Person or Ward
based on clear and convincing evidence that the Protected Person or
Ward has been found to be unable to make necessary decisions on his
or her own behalf.
• Court orders the appointment of a conservator or guardian to act as a
decision maker for the Protected Person or Ward.
• Guardianship or conservatorship should only be sought if the
individual’s judgment or decision making is a major threat to the
individual’s welfare.

ESTABLISHING INCAPACITY
• The Petitioner (person asking Court to appoint a conservator/guardian)
proves an individual’s incapacity by providing evidence to the court that
the proposed ward/protected person is unable to make responsible
personal decisions, and is also unable to meet his or her needs.
• In the case of guardianship, an incapacitated person is:
• “an individual who, for reasons other than being a minor, is impaired to the extent
of lacking sufficient understanding or capacity to make or communicate
responsible personal decisions, and who has demonstrated deficits in behavior
which evidence an inability to meet personal needs for medical care, nutrition,
clothing, shelter, or safety, even with appropriate technological assistance.”
(Minnesota Statutes section 524.5-102, subdivision 6).

ESTABLISHING INCAPACITY cont.
• In the case of conservatorship, an incapacitated person is:
• “an individual who, for reasons other than being a minor, is impaired to the
extent of lacking sufficient understanding or capacity to make or
communicate responsible personal decisions, and who has demonstrated
deficits in behavior which evidence an inability to meet personal needs for
medical care, nutrition, clothing, shelter, or safety, even with appropriate
technological assistance” (Minnesota Statutes section 524.5-102, subdivision
6) and the incapacity is proven:
“(1) by clear and convincing evidence, the individual is unable to manage
property and business affairs because of an impairment in the ability to
receive and evaluate information or make decisions, even with the use of
appropriate technological assistance, or because the individual is missing,
detained, or unable to return to the United States;

ESTABLISHING INCAPACITY cont.
(2) by a preponderance of evidence, the individual has property that will
be wasted or dissipated unless management is provided or money is
needed for the support, care, education, health, and welfare of the
individual or of individuals who are entitled to the individual’s support and
that protection is necessary or desirable to obtain or provide money;
and
(3) the respondent’s identified needs cannot be met by less restrictive means,
including use of appropriate technological assistance.” (Minnesota Statutes
section 524.5-409(a)).

DIFFERENCES
• A guardian is appointed to make the personal decisions for the ward. The
guardian has decision making authority for matters such as choice of place to live,
medical decisions, training and education, etc.
• A conservator is appointed to make financial decisions for the protected
person. The conservator typically has the power to contract, to pay bills, invest
assets, and perform other financial functions for the protected person.

1. GUARDIANSHIP
• Terminology:
• The person appointed is called the guardian, and
• the person under guardianship is called the ward.
• The Court appoints the guardian to make decisions regarding the ward’s basic
personal needs. Such decisions may include:
• the choice of where to live, and
• to consent to or refuse medical treatment.
• The guardian becomes responsible for making decisions in many areas of the
ward’s personal life. The guardian, however, cannot decide all medical treatments
because some medical treatments require court review and approval.

2. CONSERVATORSHIP
• At a conservatorship hearing, the court makes a finding of incapacity in specific
areas where there has been clear and convincing evidence to support the
finding and a preponderance of evidence that the person’s property will be
dissipated or wasted without a conservator.
• The person appointed is called the conservator, and
• the person under the conservatorship is called the protected person.
• Tailored to transfer financial decision-making power to the conservator ONLY in
the areas of life where protection and supervision by a conservator has been
proven necessary.
• Does not assume, or presume, that the proposed protected person is incapacitated
in all areas of his or her life. There is no evidence of, or finding of, general
incompetence. The individual can still marry, make a will or vote (unless
specified by the court that the individual is incapable of doing so).

3.

IS A GUARDIANSHIP OR CONSERVATORSHIP
NECESSARY?

• People who may be thought to be in need of a guardian or conservator
include many different types of people such as:
• a person with a developmental disability;
• a person who is mentally ill;
• a person who has experienced a stroke or a head injury which may have
resulted in a mental or physical disability;
• a person who has a disease such as Alzheimer's; or who may be having
diminished decision-making capacity.

• Although a person may fit into one of these categories, this does not
mean that he or she is necessarily incapacitated and in need of a
guardian or conservator.

3.

IS A GUARDIANSHIP OR CONSERVATORSHIP
NECESSARY cont.

• A person’s need for decision making support or for a decision maker
will vary and depend on:
• His or her ability to make reasonable decisions,
• The availability of formal and informal support from family or friends or other
resources, and
• adequate planning to assure that his or her needs are met.

• Guardianship or conservatorship and the need for support in
decision-making have to be assessed for each person individually.

4.

CRITERIA FOR ESTABLISHING A GUARDIANSHIP
AND/OR CONSERVATORSHIP
• The criteria for establishing a guardianship or conservatorship is based
on the court making a finding that:
• the person is incapacitated,
• that the person needs the supervision and protection of a guardian or
conservator,
• that there is no appropriate alternative which exists which is less restrictive of
the person’s civil rights and liberties, and
• that the person chosen to act as guardian or conservator is in the best interests
of the proposed ward or protected person.

5. INCAPACITY DETERMINATION
• Determining incapacity requires assessing three factors: Impairment,
Functional Capacity, and Decisional Capacity.
1. Impairment. Impairment generally refers to a person’s diagnosed disability
or medical condition which may affect the person’s decision-making skills.
There is no statutory, or legal, definition of impairment, but it generally
relates to a person’s functional incapacity.
2. Functional Capacity. Functional capacity means a person’s ability to take
action to meet personal needs, or demonstrated behavior which indicates he
or she can take appropriate or necessary action to have needs met. It must be
determined whether and how well the individual can perform activities to
meet personal needs and how much assistance is needed with decision
making.

5. INCAPACITY DETERMINATION cont.
3. Decisional Capacity. Decisional capacity means a person’s ability to
understand, make, and communicate responsible personal decisions
to make sure his or her needs are met. This is similar to informed
consent evaluations:
•
•
•
•

Is the person aware of an unmet need or inability in managing personal needs?
Is the person aware of alternatives available to meet these needs?
Is the person able to express a choice?
Does the person understand and appreciate the choice made, and the risks and
the benefits?

6. ASSESSMENTS
• Assessments should be multi-disciplinary, personalized, and comprehensive.
• Every attempt must be made to ensure that assessments are sensitive to the language,
religion, gender, and cultural differences of the person being assessed, and they should
involve, as much as possible, family and close friends of the adult.
• The assessments should not focus solely on a person’s cognitive abilities (such as
I.Q.) but on the decisions to be made and the person’s ability to understand what is
required. A diagnosis of mental retardation or mental illness may not indicate the
need for a guardianship or conservatorship, nor does dependency. Instead, look for
how that person copes with living. It must also be recognized that at present, the
procedures and standards for determining “competency” are uncertain and
controversial.

7. ASSESSMENT TYPES
1.

Medical. A medical assessment must be completed by a physician or medical specialist.
This should include the person’s diagnoses, a list of any medications which may affect
decision making skills and abilities, and the results of testing to determine if there are
treatable causes of the person’s impairment.

2.

Behavioral. A behavioral assessment should be completed by a psychologist, care provider,
or behavior specialist. This should include an assessment of any behaviors and
necessary interventions which may affect the person’s decision-making skills and
abilities.

3.

Activities of Daily Living. An assessment of activities of daily living, such as getting
dressed, cooking, personal hygiene care, household cleaning, budgeting money, paying
bills, etc., should be completed by a care provider, social services provider, occupational
therapist, or physical therapist. This should include an assessment of functional capacity
to act on decisions to assure personal and financial needs are met.

7. ASSESSMENT TYPES

cont.

4. Social History. A social history should be completed by the person,
his or her family, and a social services provider. This should
include: a background of the person, what led to incapacity, what
does the proposed ward or protected person and the family, if
appropriate, think of guardianship or conservatorship, and the
person’s past and present decision-making skills.
5. Intelligence. An intelligence test may be completed by a
psychologist or psychiatrist. This should include an assessment of
decisional capacity to understand decisions that need to be made
to meet personal and financial needs.

8. GUARDIANS & CUSTODIANS
• Co-guardians or conservators can be appointed.
• For practical purposes and ease in decision-making it is recommended that no
more than two co-guardians or conservators be appointed.

• When co-guardians or conservators are appointed both signatures are
required for written consent and this requires agreement with all
decisions.
• Must pass Criminal Background check in order to be appointed.

9. CRIMINAL BACKGROUND CHECKS
• A background study must be completed before a court issues a final order
appointing a guardian or conservator.
• If the proposed guardian or conservator has not been a resident of Minnesota for at
least ten years, the proposed guardian or conservator must also submit fingerprint
cards as part of the background study request.
• The background study consent form and fingerprint cards are both available from
Court Administration.
• If the proposed guardian or conservator is not an individual, the background study
must be done on ALL individuals employed by the proposed guardian or
conservator who will be responsible for exercising duties under the conservatorship
or guardianship.

9. CRIMINAL BACKGROUND CHECKS cont.
• Background studies, however, are not required if the proposed
guardian or conservator is:
• a state agency or county;
• a parent or guardian of a proposed ward or protected person who has mental
retardation or a related condition, if the parent or guardian has raised the
proposed ward or protected person in the family home until the time the
petition is filed, unless counsel appointed for the proposed ward or protected
person requests the study; or
• a bank with trust powers, bank and trust company, or trust company

10. PROCEDURE
• In order to establish a Conservatorship and/or a Guardianship, the Parent(s) must take the
following actions:
1.
2.

Complete and File a Petition for Appointment of Guardian and/or Conservator.
Obtain and File Physician’s Statement(s) from the Ward’s/Protected Person’s Physician(s),
Psychologist/Psychiatrist, etc.
3. Complete and File Acceptance of Appointment by Conservator and/or Guardian.
4. Notice of Hearing and Notice of Rights.
5. Personally serve the Petition for Appointment of Guardian and/or Conservator and the Notice of Hearing and
Notice of Rights upon the Ward/Protected Person.
6. Draft and File Affidavit of Service (of Petition for Appointment of Guardian and/or Conservator and the
Notice of Hearing and Notice of Rights upon the Ward/Protected Person).
7. Draft and File Affidavit of Service by Mail (of Court Pleadings and/or Documents upon Ward/Protected
Person and Interested Parties).
8. Letters of Guardianship of the Person/Conservatorship of the Estate.
9. Order Appointing General Conservator/Guardian.
10. Draft Notice of Entry of Order and Right to Appeal.
11. Serve the Notice of Entry of Order and Right to Appeal and copy of Order upon the Ward/Protected Person
and their Court Appointed attorney.
12. Draft and File Affidavit of Service by Mail (of Notice of Entry of Order and Right to Appeal upon
Ward/Protected Person and their Court Appointed attorney)

11. PROCEEDING IN FORMA PAUPERIS
• Where the Ward/Protected Person is unable financially to pay the fees,
costs, and security for costs in the guardian/conservator proceeding,
the Petitioner can proceed in forma pauperis without prepayment of
filing fee, court visitor fee, and certified copy and photocopy fees.
• In order to do so, the parent(s) need to take the following actions:
• Draft and File a Motion for Proceedings In Forma Pauperis.
• Draft and File an Affidavit In Support of Motion for Proceedings In Forma
Pauperis.
• Draft and File an Ex Parte Order to Proceed In Forma Pauperis.

5. CONTACT INFORMATION
• If you have any questions, would like further information or would like to
schedule a complimentary consultation meeting please contact me:
Scott E. Stevens, CFP®
Stevens Law, P.L.L.C.
7760 France Avenue South, Suite 1160
Bloomington, MN 55435
Phone: 952-886-7418
Fax: 952-886-7501
E-mail: Scott@stevenslawpllc.com

